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INTRODUCTEOMN:

[1]  This matter is about the inlerpretation of cenain provisions of the National Credit Aci
34 of 2005, (NCA) A controversy exists about whethsr the High Court hias jurisdietion, as a
court of fizst ingtance, 10 address the afleged plight of the two applicants. Both sought relief
froe the High Court 1o release them from debl review, esseatiaily, on the pramise thal glnce
their initial appfications In teas of seclion S6(T) of the NCA, their flnancial positions had so
improved thal they could pay their way agedn, albeit that they had not discharged all of their
indebitdness.

[21  Several decisions it differsnt Divisions of the High Coun had taken a differeni
approach to the question of sech jurisdiction. In the Wagtern Caps, Kwaralu-MNalal and
Limpopo, there: are decisiofs that no such jurisdiction can dxist. In Chauteng, thers ape decislons
thet the Figh Coust bag such jurlsdletion. As a result, the Judge President of the Gauteng
Division, ecting in temis of sectlon 14¢1)a) of the Supsrior Courts Aet referred cerain
questions to a Pull Court of the Division 1o resolve the confliets fn the cage law.

(3]  The Judpe President’s referral reads thug

6. The following issues have basn raissd and ace 10 be delermbned by the Foll Court:

4. 1t a High Court able 5 make an order confitming thal an applicant is ne longer over-indebiad,
where 0o valid declagation of over-fndebiedness is before Conrt?

b Where fresh facty ariee since a dolt sounsellor's notification ta all ceadit providers and EVery
registeved eraddit bureau of the congumer’s appilealion for debt revisw, ar after the sxssssment
and conclion that a cotuunkr appears 10 bo overindebled, and new fiots demonstrale
material change in the ciroumetances of a consumer causing wuch consuwner b 0o kager be
aver-lndebted, i3 the High Court the Borom of first Instance thet the corsmmer shoubkd approach
to provide an order ke rectify hie cradit stedus with cradie providers and credit bureans?



e Iy the relief sought consisient with the scheie of the National Credil Act?

d. The cancepis of *over-indebtedupss’ {Ineluding that of Ananaial difficaliy falling short of ‘over-
indebtednass” conlemplated by & 86{7)(bY) and the atendant temedy of *debt review' within the
teaning of the National Credit Act are stutniory creaticne, How they work it govemed entizely
iy the Mational Credit Act. In abssnoe of 4 chalisngs to thoir constinrtionality, are Hie Couns'
pewars defineatod by these provisions?

. Dows sectien 71 of the Nalional Cradit Aot afford an sdequate remedy in e circometances to
expunge the reoard that the spplicants wees In debt review?

| Iaﬂncmlyrﬂmyndhpumlafﬂwappﬂunuﬁelhﬂudrdiafmﬂndﬁrinm:nfﬂl
of the Mational Credit Act and i It firther limited to be sooght In the mannar set out tharsin?

2 Wourkd the Cowrt in exercieing its powters in termy of ssction 21 of the Superior Courly Aol 1o
grant such valief, ba inwppropriate comsidering the savironment tegulatad by tia Mational Credit
At

4]  Apart from the two applicants who were represeated by one counsel, the only other
participants In the matter were four Amicse Curfae: The Banking Association of 34, The
Natiopal Credit Regulator, The Law Society of South Africa, and Me Michelle Barard, e
Reglstered Debt Counszlior.

[51  The relevant facts, in respect of the two applcants, which wers conunon cass ars
thege;

Yan Vagren

3.1 Van Vuuren spplied fior debt review on 11 May 2015, Rosts, a registered det Counsellor
accepied the spplication Rosts Informed the credilers and the crsdit bureanx of the
application on 12 May 2015, using the preseribed form 17,1, On 15 June 2015, Roels
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decided that Van Vuuren war indeed overindebied. Korts then submirted the obligatory
forn 17.2 notifying the crediiors and the credit bureaux of the appllcaton. Suoh notes of
the acceptancs of an application has the effect of suspending legal process in respact of the
debtor's obligations. On 23 Tuly 2015, Ven Vumren's matter was sent to the Magisirates
Court and an order was granted by the Magisitate on 12 November 2015, as contemplaied
in section $7(1XbXi), reamanging his repayment obdigations. Van Vuren complied with
the order. On | November 2016, 1% months after the nltia? spplication, Van ﬁureu'a
financlal circomstances improved 3o that e was able to pay hix creditors on the original
tenms of the agreements and no longsr neadad o rely on the debdt review relaxations of the
order. The delails of the order are lean and offer no clear picturs of the detaiis of the
arrangecent [HIS.1- P 30]. Van Vudren asked Roets to takie the relovant stepa to rolease
hitn from debt review. Roals refused om the grommds thar the circumstancas did not entitde
him w lsaus a clearanee cartifkeale, Moreover, Roets w0ld him that the Maglstates Court
had o power tor teleass bim, heneo the only opton was to approach ths High court o do

B

Nl

5.2 Nel applied to Rosts for dsbt review on 13 March 2016, The application wes accepted and
the creditors and credit bureaux aofified of ihe: application on 16 harch 2016, On 21 April
mlﬁkmdmdﬁdﬂﬂwmmhﬂw,mwmﬂmmmmmuﬂm
nolification by e of form 17.1. Oo 20 May 2016, the maner was filed at the Magistrates
court, However, unlike Ven Vuuren, no order was ever made by the bagisirate.
Meverhelass, Mel paid his creditors in accordance with Roets” proposal to the tvagisirate,
In July 2017, Mel “voluntarily” withdrew from payments in accordance with the proposal

and resumed payments in secordance with his origingl agreemvents with his creditors. Like
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in the caze of Van Yuuren, MNel 2sked Roels 1o releass him and Roels rafissed on the basis
that he lacked the power 10 do so, and informed him of the alleged dilémma.

[6]  Thus, as to ths predicement of the two applicants, their allsged plight i3 that by
conkend that they are trapped In debt review when they no longer need to faciiitate their
frnemeinl rehabilitadon through thet process. In broad terms, counsel for ﬁappllcunt advansed
an interpretation of the NCA that, 20 it was argued, conferred jurisdiction on the High Court to
ackoowledge they no longer ‘need’ to bo sabjested to the efficts of debt review, Le, harsd
from oaming further credit, and in consequence, the High Count must themfore: order the
rrmination of their sldus #% persons subjecl to debt review. All the other paxticipants
contendad thet MCA conferred ne such jurisdiction on the High court o grant the relsase as
preyed. A close examinalion of the relevant seotions of NCA to assess thege argumoents s

[71  How te conduct such an interpreiation exercize is now trite.! A court must hooour the

text in the context of the Statwe and apply 8 plirposive epproach. The NCA has besn ofien
criticised for poor draflsmanship; however, the tack remains to divine buginess sense out of the

text end not to varnish the fext with a gless inspired by ong's avwn value judgments.

The debt review achemas oF the NCA

[8]  The NCA constitutes a scheme for the regulation of variows aspects of the granting and
réceiving of credlt, Among several iodels of regulation in the stapate thers i the model of
“debt Tevlew™. Tts objective is plain — & formal intervention into the contractual redationships
of debeors (called consumers in the WCAY whosa capacity to comply with their contraciual

V Nt Sotvd Mustisipat Pesstor Find v Endrmernt Mimicipelne 201 2 ¢h 84 593 3047 ar {147
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obligations to their eredltory fs compromized and a constractive remrangement schedule 1o
vitimately achieve payment 10 their creditors. Whilst the debt review process prevails the -
corsurners cannot incur credit and their creditors cannct sue them. The pettinent sectlong ame
containgd in chapier 4 of the NCA, part D {sections 7% -88). Also implicated it this model §
section 7L, which deals with the removal of the record of debt adivatment o judgment, and

section 138, which addresses consent cowrt orders.

%]  Although the: locus of the presemt controversy iz about how to exit (he debt peview
prmus,itismm:f,fnrmhmmmunmcﬂmmﬂdnluawhphmgrasphuwmagats
tnto debt review, no tess than how 10 exit the provess,

f[10]  There are distino porials to tyes channsls of eccess to debt review and 3 rearrangetrwnt

of consuners’ obligations.

(11)  The primary channe] is fhat through the ponial of seation $6¢1) in which the conswner
takes the indtiative to approach a debt counsellor. By contrast, the second and third chennsls
facilitate the: prospects of debt review when a Count (any court) i ssized with cotsidetation of
& credit agresment. Thess lafter two channels arc regulated respeciivaly by section 53(1) and
section §5(1). The addressing of reckless lending is the burden of ection £, Over indebt=dness
Is the burden of section 85. Nawurally, the circumstances of a reckless credit agreement snd
over-indeiwednees can be wholly distinet but 2150 ofien are iitertwined.

[12] The digtinctions behween the oriteria pecestary ko sccess debt review in these thres
channels are important, [n section $6(1) the consumar *olaims® 4 be over indebled to & debi
counsellor, [n section Eﬁ[l}arsﬁ{ntheuigguisnparﬁcuhrcmdhwmtbeingmimm
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litigation, typically this litigaion would not be at the instance of the ¢onsumer buf rather a
creditor seeking some form of relief to which consmmer resists by alleging a reckless credit

agreement of over-indebledness or both,

[13] Each chanme! is «xamined in tum.

Section 86(1) Chanpef
[14]  Under section 86(1) a debt eounselloc, wpom ‘raceipt” oF the application for debt review
from & consumer, incuts a duty {o tell the credltors and the credit bureanx of the application:

having been inade.” The benefits of immunity from being sued kicks in at once. At this stape
the debi counsellor s yet to adopt a view about whether the consumer is indeed over-indebted,

[$3]  The Dl counsellor rsusl dhen asresr the application. Seetion 36(7) reads thus:

{7} I, a3 a result of an assecsovend conduoted in teras of subseotion (6), 1 debt conmsellor
masonably concludes thai-

{al the consumer is not aver-indebied, the debt counseller sl reject the applioation,
aven i the delt counsellor has eonciuded thet s partiouTar ceedit agreement was recklzss
et the Hme it was ankered into;

&) the consumer is oot over-indebitd, i is nevertheless experiencing, or 1ikely to
axperience, difficuky stiafying all the consuners obligations under credit agraements
in 2 Hvoly manner, the deb? cowtiellor may recommend that te consumer and the
respective oredit providers volumterily consider and agree on a plan of debt re-
abran gemenk;, or

*86{1) A, connuwnr ey sinly 10 & dud comnssTler in the prascribed manner and form ko have the conmmer
declared over-dndebied.

...
{3) A debt counsallor-

@ ..

& :
(43 On reeipt of am application in kerms ol subsecdon (13, & dabt counselbor aust-
{al  previde v <onsimar with preef ol recedpd of tha applcation:
bl notify, in e presoribed manner and form-
) all cyedat providers that are lsted n the sppHeation; end
{0 ey regBberad credil bureau,



{i} umtnnanrmnmuflhemumnﬂmﬂmmnﬂmbﬁduﬂmmhu
réckless oredit, if the debt counsellor has concluded thal those agresmetts
appear to be reckies: and
(H) that one or mor of the consumer's obligations be re-prranged by
‘ag) extending the period of the agreasient and reducing the amgunt
of each payment dus eseondingly,
(b} posipeming durlag a apnd.ﬂ:d period the dakes on which
PaYmRIIts aré due imder the agresment;
fect emtending the perlod of de agreement and postponing during a
speocified period the dates o which pmyments are doe umder the

agrecTent or
feil recefculating  the  consumers  oblipations  because  of

contraventions of Part A or B of Chaper &, or Part A of Chapter 6.7
(Underdining suppdied)

[16] Feithful to the slehute®s imprecision in mee of terminclogy, section 86 {6 refers to the

‘detormination’ the debt counseltor makey in terms of eection $5{7) & an 'arsessment’:

“Secton B8{6) A debi counsellor wha hee accepisd an applioation in terms of this
seotion must detergiine, o the prescribed manner and withfn the prsacribad tine-

far] whelhet the conamer appears to be over-indabiled; and

(Bl if tho congumer scoks 3 declamtion of eokdess eredit, whelher ooy of Lhe

conmumer's credit agresments appear to be reckloss.”
{17 The critical aspect of seclion B6(7) i that it makes plain that the debt counssllor ia
empowersd merely to meke s ‘proposel’ (besed oo the azsesrmend) o the Magistrte™s Courd
which must act then in tems of its powerd in teims of 2ection 87, The Section 36 proceas is o
be contrasted e the power of & court, which in terma of section 35( L), can make an order in

termas of asction 87. The twa channels therefor converge it an onder in tems of section 87.

Seetion £ Channsl
[18] In section 85(%) the courl which is required to "consider” a credit agreement and hears
an allegation that the consurver party 1o the agressment is over-indebled “may* de one of two
things.



10

[19]  Firal, a court toay avaid taking a view sbout the allegation of cver-indebiedness by

teferrimg the consumer®s ‘circumstances’ to a debé counsellor, Section E5{1) requires that congt:

“Despite any provision of law of agreement 3o the contrary, i any couort procesdings in which
2 oridit agreement i being considersd, if it is Alltged that the consumer wader u credit
ngroement i over-indatied, the cout may-

(w) refer the matter diractly 1o o debt counseNor with a request that the debt courseltor
evaluate the ¢comsomer’s cinumstances sed make @ reconmmendetion to the court
inl berms of secthon B4 {7); or

...

[20{ The effect is to propel the consumer inko the same position that & consumes would Bave
beca in if the consumer had made a ssction 86(1) epplication and the delbt counselior having
recslved such spplication perfonms the task of *defermining’ in terms of section BeyG)a)
whether or 1ot there is over indebledness. Axiomatically, section 86 regulates the forther chale
of events towards a8 Magistute®s order.

[2i) Alteroatively, & court, in térms of ssction $3(1)(b), may skip the involvement of & debt
comnzellor and go directly fo the powers confarred on the Magistrates Court in section £7 10

order o rearangement.”

“Beptha 8501 Despite any provision of law of agresmedt 1o the contary, ia any coutd
proceedings in which 2 credil agreenent is being comsidersd, if il fs alleged that the consimer
wncler & cyedit agreement b ovgr-indebied, the court moay-
m ...
(b} deckue that the consurner is over-indsbbed, as determined in actordance with this
Part, and onake sy order contemplated in p2ction 37 1o eoliove the constinves's over-
indeobtedness.™

(22)  Thus, u coud, in such a case, acting In temis of section §5(1)(%), does not bave regard
1o the proceduce in section 36 at all and thus makes no “determination’ or *azsesgment’(which

¥ Zom: Seyfers v FMB {20027 ZASCA B (047023 ot F15] 00t et éeveiae of thln dipcredlan
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iz merely a tentative wicwpoint by a debt counssiior), but meher mekes an order within the
confines of the operative provislons of section §7.

Segtion 3 Chaed
[23] The zection E3 (1) channel mntﬂnplﬂmmummﬂwwaceuiqatmmnﬂuthe
tribunel created by the NCA. By contrast, tho Tribunal plays no role in a section 85 process,

[24] The court or mibunal mvust “declare™ a credis agrestnent recklegs in order 1o trigper the
govwrers embodied in the sectlon, (By contrast the colut in terms of s=clion £5 may declere the

consrver gyar-indshted.)

[(25] Recon 83 confers pawers to deal specifically with both a reclcless credit agreement
and the consumer's consequential over-indebledness, If the court or trfbunal doss make a
decluration of recklesaness, the court or ribenal is thersupon, also empoweered, in 1erms of
gection $3{H(BNIY, among other powers, to make an order as contempiated in section 87, As
wilh the other two channels, there is convergence in an order 28 covlemplsted by section 57

[26] There is a further proceduns as contemplated by section B6(8)(e) whick leads onio a
comdent order in t2rme of section 38, Tt is unnecessary for this case 1o taverss that aspect,

[27]  Sectlon 87 is a pivoial provision in NCA: Tt provides:

"87: Magistrede’s Coat may re-arrange consumer's obligal fons

(1) TEx debt counsellor mekes 4 proposal to the Maglstraie's Court in terms of zeation 86 (3 (55,
OF & comsuiiyr appling o the Magiatrate's Counrt In termk of section 86 (9), the Magisraw's



(23]

E;,; ﬂ;ﬂﬂmmmmdﬁmwapplimﬂmumamu :.rbm o
(i} an order declaring sny credit agrsement to ba reckless, and an order contemplated
in ﬁm $3(2) or () i the Maglalate's Court concludes that the agreement is
raciless;

(ii) an order re-sivatiging the s obligations b ted i
o et o ;,;rlg GONSHLME igations e any manner contempla
¢hil)  both onders contemplatad in subparagzagh (i) and {it).

(2) The Mational Credit Regulator mey not knlervene befoee the Magisicate's Couet in & matter
reforred to i i berms of this secton

{Undedindng supplied]

The effect of such an order is the subject matter of section 88, S=ction 88(1) has the

fmetion of fredzing the consumer's tights 1o contrac! on credit and to prevest creditors from

suing the consumer, Each of the thoee channels to debt review is idemified in section $8(3).

Upon notice of raceipt of an epplication, of 2 ‘notice’ of the court proceadings in asetion 83 or

83 the freeze Ig effective. (Neither section 83 nor sectien 85 amt-:uhnwmdﬂm#lagﬂ

‘notice’ of auch procesdings. )

[29]

The freeze endures until the conditions stipulated in eection 38 1) or (2) ocour,* These

are the primary exit reqguirements. These sections read:

“Beotlon 83: Effect of debt review or re-arrengement arder or agrectnend

(1% A conmomer who hag fited &n application In 1erms of section 34 (13, of who has allegad In
court that the conswmer i overdndebled, mual ol kcur any Furtlar chargen uwnder a oradit
facility or enter into any further u‘aditamunum, nﬂmﬂ:mamnml‘lduhnummﬁ
m}rmdlt prmrldm- ity - Ek -
{e mdehtmumllurqmﬂ:upplmummmprﬁcrhdtmnpuindfmdmrlm
In termg of setlon 86 (%) has axpieed withoot the contomer having 5 applisd;

{% the court has detormined that the contuewer is not pvendndebted, or had mejecied & debit
counsellors proposal or the consumer's applicallon; or

{fe) a court having made an order or the conswner and credit providers baving made an
agresment re-amanglng the consuner's obligations, all the conmmer's obligations under the
credit agreements as re-arranged are Balfilled, unbess the consuner fulfifled 1he obligations by
wiy of & consolidation agreement.

{2} I & consumer fulfils obligalicas by way of a consolidation sgreement 28 contemplated In
subaaction (1) (ef, or this subsedion, the effect of anbsection (1) conticues unkil the corsumer

A corresponding Eets om action by creditors co-s4Bes: Secfon 3H3)
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tulfils all the obligetions uniderthe ¢onsolidation agresment, Unkess the consumer again Fdfilled
the oblignlions by way of & consolidation agreement.™

(301 MWotable, from thia traverse of the texi, iz that thers it no suthority conferred on any
oot lo make an order releasing the consanier in respect of whom the Magistrate has made 4
gection 87{1) order from the effects of that order.

How might the two appHeants exli the debt raview procest?

[31] In both instances, the complairt s thet the applicants are trapped with to way out of
debl review, bar an epplication to the High court. Implied in this complaint is that they are
being treated unfairly and ought 1o be allowed to escape the strictures both voluntarily sougit
to be imposed ubon them. The thesis advanced on their behalfto aupport this idea is addresssd

hereafter and rejected.

[32] The predicament iz which Wel finds himsslf, e where no order of mammgement has

beess made, i3 resolved by his dobt counscllor presenting the proposal, which apparenddy is
gathering dust at the office of the court, 1o the Megistrale and, together therewith, submitting
the additional informetion aboul his revived fortunes, whereupon (e Megistrate must, e
section §7 (1) stipulates “conduct 2 hearing and having regerd to the proposal-and {nformmation

reject the recommendation ar otherwise. On the facts alieged by Nel, which allegations for the
purposes of this judgment ars not interrogated, the Magistrate muast, Jogleally, reject the
proposal because, in terms of section B8(1)(b) the Magistrale must conclude, logically, that Nel

js not over-indebled

s8ep Boria v Berice Koghersonr & (virers Unreporiad (20177723, 11578, Linpepo Diviskon, por
Malber T wrha thin view s shared
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[33] i Ven Vuuren's case, the position is quite different. Where a section 87 order by a
Magistrate was made, the constmer is bound 1o the provisione of sectlon 88(1)(c) and 88(2):
In shart, uniil all the eonsomer's obligaticns under a reamangement are discharged or all
novatd obligations in termz of a consolldation agreement are discharged.

[34]  But another provision regulates sn exil: Section 71, in which it ls provided:
“Removal of record of debt adjustrnpnt aof judgment

(I} A consumer whose debia bave hesn re-arranged in 2emma of Pact D of this Chapter, most be

lasned with & cleargres cotificate by a debi gunsellor within seven days after the coneomer

has-

feaa) A mworgnge sgreciment which seaursg a aredit agreamenit for the purchase
ar imgrovemanl of Bpmovable property; o
(o) woy olher kong sanm SErOmEnt a3 Ay e prezorbsd;

(1Y) mmmmnammmmmsmmmm

£2) ...
{3) If & debt comtsellor decides not 10 i or fails 1o fsre & clearancs certiflcate a4

somtemplated in pubsection (1), the consurner ey apply ks the Tribonai to reisw that decinion,
wd if the Tribunaf is watisfied that the consomer i emtitled to the centificate in terms of
subsaction (L}, the Tribunal may order the debt counselior o isaure 2 clearancs certificate o Lthe
COMALNTI,

() ) A debd cotnxellior must within soven days after the issunncs of the olearsmon centificats,
file & cartified copy of that cenificate, with the national regisier sstablished i terms of section
6% of this Act and all mgirtered oredit horsaux.

(B} IF the debt coansellor fiils to file & cartified copy of a clearanos certificate o conlemplawd
in subsecon (1), & consumer may file a eartified copy of such vertifleste with the National
Credit Eegulator snid lodgs a complaint againgt sugh debt counsellor with the Nations] Credit
Regnlos

(33 Upan racsiving a oopy of # clearance cerfificate, 2 oredil bureau, or he pational credis
register, must expangs from lts recondz-
fua Lh-¢fmmrlhammmuwmauhimmm:u]mdublm-mmmmm
agreemenl; .
i whﬁtnm[mmhﬁnghmydufaunbyuwmwmmmhlm—

() precipitated the debt re-grrangement; or

(i) been considared in making the debt re-anatigement oxder or agreement; and
fe) any record that & particular credit agresmmnt was subject to the relevant debl e
AN gemrent order of Aftesment,
(&) Upon raceiving & copy of & conrt order resoinding sny jidgment, a credit buresu must
expunge from its records all infomation relating to that judgmeat,
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i T
{underlindng supphied)

[35]  In sumznary, section 7L requires that a debt counsellor, under the stipulated condifions,
may fsyne a clearance certificate, If the debt counsellor fails 1o give 4 clearance certificats, the
conBver Tiust Jodge a complainl with the Trbunsal. Ik mwust be emphasised that what the
Tribunal does is not deal with & reseission of the Magistewte’s ozder — the order is per 5¢
undiaburbed, IF, on the Brcts alleged by Van Vowren, he can satisfy section 71{ 1)(b) he can exit
debt roview, IF the facts do not roeet the preacripts, bt cannc!. To bolabonr the criticel poing -
ne Caurt hes judsdiction o order x relenss.”

[36] Ostensibly, the critical point for s consumer in the position of Van Yuucen is satisfring
section 7L{1 WD), 1.0, “whad ol obligarions under every cradly sgresmert inchndad in the re-

arrartgemend order or gErepment, ciker than thase comermplated I subporagraph (), kave
baen seftled In Adl” According to his allegalions he f9 st present satlsfying the originaf
agreemenis’ abligations, b has not extingnished the indebtedness yet. I Van Yiuren cannot
aatisfy thoses requirernents, be has, within the scheme of the statute and its policy chaices, no
tight o exfi. This oulcome seems to be a policy choles by the legislature,

(37] Moreover, there is an sdditional problematic aspect of {he téxt to consider. As polnted
out by the Banking Association of South Afrlea, sactlon 88(1) and Section FL{1} are nol
syochronised. A paradox resmlts in terms of which the credit record is sanitised in terms of
getion 71 but the consutner rernans frozen out of the credlt matkel In t2rme of sactlon 88(1

This anomaly 15 most probabiy the remlt of an overaight when ameadments were effectsd in

7 Bee; Phartdl v Eancara 3008 (3} SA 264 (WIOC) ot [21] 25 {26] wiearn Binne- Werd T eonciuded Tiewdse,



16

<014 and the need 1o correlate the cutcomess wag overlooked. Flainly the positon could not

bave been intended milluﬁslnﬂw repairs Bre needed,

The Intexpredation thesbs advanced by the applicant

[38] Coumsel for the applicanis uﬂ"ﬁ'ﬂdnmwthnhmﬁmshn&wwdhythehudsuf
argument filed. We understand the thesis in the heads to have beex abandoned, thus we ignore
it

[39]  The key proposition was that the NCA confers Jurisdiction on the High Court t arder

termination of debt Teview,

{40] The fresh argument sought to create a platfonn for thet propogition Bassd on the notion
thet & Magistrate's Count war empowered to mafke o *declaration’ on the queation of reckless
eredit agresments bul not in respect of the condition of overdndebtedness. — an iden drawy
from thwe text of section 8%(1). True enough, the rerminelogical storgasbord achieved by the
bt of the statute does use the term “declare’ expressly only in respest of reckless lending and
does notuse the word *declare” expressly in respect of over indebtedness, contenting itself with
atating thal a court may ‘order & pe-arrangement if the cousumet is over-indebted. However,

the significance of that distinction is exaggerated ¥

[41} Thuﬂrmdofthumgmwntrmcntncpnmdﬂmiiisﬂwdﬂ:tcmmuﬂurnm‘dwims'
adebtor over-indshtad, the Court not having such powsr. However, that cannol be cortect, The
plain text in the relevamt secilons dealing with the role of the debt commsellor suggests

¥ Suar Mpera v Bty Corporme o Conormand, Cae No 307038 (130 ar 1190 — F261 per A Gaudsolt AT o0 the power
of g Iirwicr coun n relotion te decheratbong proper and ordent of ciart.
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otherwiac, Debt counsellors, at the helght of their powers, adept # tantative visw that it *geems’
thal the consumer is over-indetied and present to & Maglstrale & proposat to rearrangs the
obligations on that premise. The Magistrate, fn tum, has to conduct a hegring to make decisions
#8364 OVt iy yection 87. The Magistrate is empowered to make orders if the crites are satisfied.

Tha debt counsellor iz a Facilitator, not a declslon maker.

[47] The function of the argument involing these distinctions was & undérplin an argmment
that section B5(1} confersed jurisdicion on the High Coun o order & termination of debt
review. However, a3 8 readlng of the text of section £5 reveals, thal meaning cannot be reached
because the tanguage of the scetion offers nt cogent support + the only power ereated for sy
sour, including the High Coutt, by section §5, is to et in motion a debt review provess or itself
0 order a re-rrangement of debiors obligations, In this conlext a court “declares™ a conalmer
over indebled in terms of section 85(k), This power does not inchade 3 power to order an exit

fron debt review. The arguenent mumst fall at that hurdle.

[43]  An exit from debt revicw, a8 alluded to zarlics, where & Megistraie hag mads an ocder
101 serms of section 87, Is by & clearance cettificats homg issued by the debt counsellot. Where
no gsction §7 order is made, the debt counscilor’s proposa together with other infonmatioa
evidencing the mapproptiatencss of an order ¥ placed before the Magiirate to facilitate a

rejection of the proposal.

The Conflicting Cage law

[44]  Fromthe ieverss of the stahute it i plain that the High Court cannol mnsert jutsdiotion
in the mannet held by the decisions in the Canteng Divislon in Monamela v Heln dy Plessis
& Others 2016/75244 (G, Mokuburg v Mamela Consulting & Gihers 201687633 {GF);
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armd Magedee v ADCAFP 201 6/37186r3P}. They are hereby overruled. The promiss that raort
conld be had to the court’s jnberent jurladiction, common to afl these decisions, was
inappropriate. Morgover, the notion that the courts eould supply a remedy that was not to be
Tound within the four comers of the NCA was miscongelved,

[45]  Insofar as the decisivns were influenced by the decision in Rougler v Nedbark 2013
JOL 6700, & decigion given befors the existsive amendments effected in 2015 1o the MCA,
and expressly alluded to in Manamely, as regards the absence of jurisdiction of 3 Magistrate 10
grant an order releasing a consumer From Ihe shackles of debt review, the reliance is
misconceived. The deciston it Kowgder was invoked, as [understood the cetnorks in Maranela,
at [4]) = [5]) of that judgraent, as avthority for the proposition thet the ahsence of the jurisdletion
of the Magistrate"s Cout 1o giant the relief sought; ie. to exit debt review, meant that, henee
by default, the High Conrt must be the only altemative forien 10 achieve that =nd.” The
teasoning assumes that thera ought 10 be a remedy rather than identifying the source of the
noght. In my vlew Rougier, which dealt with the reselssion of a default jodgment is of no
relevancs to the dehate about exilltoutﬂ from debs review. What is addresved in that judgment,
and with which 1 agree, I3 the exposition of the NCA to demonatrate thai the debi counsellor
ias 0o powear 1o “withdraw’ the debt review procsss st in mation by e section §6(1yapplication
received by that debt counsellor.” The debt counsellor either rejects the applicaiion beceuse it
does seem thaf there is no over-indebredness, or the deb counsgellor talres the view that there is
over-indehiedness, informs the creditors end the burgenx and submite a proposal to the
Magisirate's Court (o mamange the ¢onsumers obligations. The nudvwmy between thess two
poles i a voluntary arangement with the credicore dirsetly, in which case there I3 g de facre

novallon of the termy of the r:m:_lil AETEE MBS,

* The Kowthes] romirks trers athved in Mobutwog o /59,
W See: Pathir v Kopbpitonr @St & (19 J— F0d.
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[46] The decision by Binns-Ward J in Pholad v Lamaro 2018 (3) SA 264 (WCCY is
endorsed wnequivecally. At [17] = [21], the critical isswe of the High Court's juriadiction and
the disiurcture in supposing it can exerciss ab inftfe jurisdiction in an administrmive procedure
is addressed and dispossd of thus:

"[17] The upshol iy that if the applicants have felfilled all thelr obligalions undar the oredit
agresrdonts that ara sabject to the debi rearrangement that ars not morlgape agreemenis o long-
rerm agreaments dantfiad in regulations made under the Act, they are entitled to oblaln
clearance centificats in texms of s 71 of the Act. If they succeed in obiaindng suoh o canificats,
thamardnfmadnhfmmnpnmmwﬂlhﬂpunﬁd ﬁ'om!l:he mdsmﬂmcmdhhm.uux.

Tk T mal. it is only the
Trlhtmlihu 15 mpummdm IHEI lhem nﬁulimﬂmwm iz an udmmimmahrm
Aa pointed oul by Thubses AJ in Du Toir suprs, the role of the High Cout in the legislative
scheme is limited 1o dealing with judicist ceviews of, or appeals from, the decisions of the
Tribunal (g2e & 145(2) of the NCA), The NCA does not afford the High Coort jurisdision to
deal st frut Inglance with matters falling within Lhe proviacs of the Tribumel.

(18] Mr Sramders, counsel for the applicant in case Mo 2048002017, soughl to rely om =
B&{1 v ofthe NCA and para 4.2 of the 'Explanalory Mota to the Withdrarwal Guidel ines' jsusd
by the National Cradit Regulator. (The Mational Credit Regulbstor Is senpireeqed in termes of sx
(T and (&) of the Act to [stue guldeHnes snd explustory notexr. The Rogolator is
alrvicudy bound by the Act and [l published oplalens bedring on the frferpretation of the Act
are expressly acknowledged, in 5 1601x3), to ba “non-binding'.)

[19]) Paragraph 4.2 of the 'Explanstory Mote t the Withdramral Guldelines' veads e follows:
Port declaration of over-indebiedness

+ The de counseilor has the stanutory power (o recomrmand (st the constimer be
deolared ove-indebled, bowever, the Magismiea Cout iy tenmg of Sectim 855),
Sextlon X1 and/or Seciinn BA(LE} of the Act hax powars 1o deckare the consumer
iver-indebied of not over-indebbed,

+ Ifthe debtcoumsellor has recommended that the conmuner be deslarss cver-itdetied
and the Form 172 has been issusd fo cradit providers, the consumer must approach the
tagisirams Couwt with the relevant jurisdiction to be declared not over-indebtsd and
ner eiger under debd mview.

+ A court application in terms of Section 37(i o) of the Aol must ba mads to the
Magrdstraies Coumt with releyant wrisdiction requeating the Court o raject the debt
counasliors meeominstdation Lhat the cotisuimet be foutid over-indebted: and declam
the consumer no konger cver-indebted.

+ The applicafion muost advize the Court thal (he contumer had been found over-
Indebted by the debi counsellor and 2 copy of the Form 17.2 & to be afiached 2% an
ANASXUTE.,

« The application must adviss the televant Magistrates Court that the consur i3 1o
longer over-indebted and must mcluds the coasumes's financlal gircumstances al that
time [0 motivation of the afor=iaid.
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+ The applivation st funther pdvise the robyvant Mogistates Comr thal the consumer
n longer needs fo be ander daby review !

{201 It Is eonvenient irst 10 consider counsel's relisios on s 88133, 11 Is claar, iF the provision
i3 read comtextually, that & does nos comtsmptate an application i the magistrates’ court For the
poeposes of deciaring sm already establishad state 0F ovar indebiedness o have come bo an end,
nor does [t contermplate an application 50 bring an end to dabt review parsuant to an agresd debt
resTmigement pursuant 1 & recotnmendition in berms of £ 36( 7By Endesd, having regard o
the provislons of & 71 of the NCA, discussed above, weeh a procedure would be supsfluons,

what bs entatled, that scems to me In any evenl to e entively fitting. Whilat scknowledging thet
the separntion of powars doss nod give xiss 1o g hermetic compartmentalsation, it would, in my
view, have been an imaprpropriate allocation of eonstitulional functions 1 give the courts a
sutvogate Tols in the admindstative framswork of national oredit regulation structores, The

ew rols sczorded 1o tha High Couet in terms of 2 148 b3, by comirast, oonstindonally
appropriate. {1 have already deall with ihe begie for the role given by e statute to the
magistraten’ cowt.)

[21] Eor the interprelalion of a 28{13/5) contended for by W Broduders to be ahls to apply, the
plrsss 'the court has determimed thet the consumer b nol oversindebited” would caquirs oo b
read as ‘the courl hss deiesmincd thet the consumer isno fosgrer cvec-indebied’, thereby
necassitating the deletion of the word ‘not' and s replacement with ne longer”. To deal with
debd review followlng on an agread debt rearangammit in terms of 5 367312, it woutd have to
contsin the wording *bag determined that the consamer is po longer sobject to the effects of debt
rnviww' OF Dbiver words 10 that effecl. T is wall eatabilbied that in thin context wonde canmot be
read indo & giatabe oakess te implicalion ie s necessary owe in the cunee that, without it sffacy
camned be given to the sante sa it sbends. Mr Erofaders’ argument I poc fRIGl the
requirements of Lhat test. The mmanbiguess effect of the stahwe 72 that an cver-indebled or
Mnancially chaltenged consutner utder debt review who enters into A debt rearrangement
agreemend oan auly (erminate dhe debt review by settling his or her obligalions to The axient
required in tecim of 8 71 sidd demonatrating that he or she has satisfied the gther requiremsnts of

e TI(IKBLT
(Undetlining supplied)

[47] Tha decizsion by Thulare A) in Ragard du Toit v Benay Sager & dhars f2017]
ZAWCHC 141 {17 Nevember 261 7) at [14] reached a similar conehusion about the abzence of
Juripdiction of the High Court, as did the decsion in Less v Fostow f200 9] JOL 39570 (RZF)

on the question of jurisdiction.’!

Uin Lexs v Vorkoo & wis also held that an application for & rebease Irom debt ressw could be made to =
A s e Wit this Hindling, we dlssgres for the reasan slremdy trversed.
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Lacuna aud conflicts in the provisions of the MOCA

[48] In e arguments advanced by the Amicas, the Banking Association of South Africa, an
aMle ctitique of the NCA was given to0 us. These argutwnis addressed the mplications of
varous provigions and polated to anorsalies or lscuna in the scheme of the statute. A request
was made that this Court recormmiend thit certein legislative amerrdments be consldered. These
recomrmendetions fefl imte two cnsgories; find prisnt sors or bone-cormlatiom between
sections that have a bearing on the same issue which, by their very natare are mers
imparfcetions that arlse from time to Hme because of oversights in constrisction of the apparatus

of g stRhwe.

[49] The conflict between section 88(1) and 71(1) has been addreased. Plainly amendmenlts
are appropriste to dasl with thal ancmaly. Proposals for & revised teut wete advanced to the
court. However, it ss¢ms unnecessnry that the court place an imprimatur on a given propoaed

text; Tl suffices 1 node the anomaly.

(50] It wes also suggesied thet other aspects of the scheme of e slatne could be mnde
explicit whete they are, on the present text, implicit eg Section 86 would benefit from a
sth:ruhﬂanufndutjfnnﬂiﬁdﬂhmmsallnrmputupapmpmalmmaMammnf.:tiun
e an assumed fzet n section $71). In our view the implicit obligation suffices but indeed a
(lme within which to do o would be a helpful but not & pecessary nprovement fo the scheme
of the model.

[51] The policy question whether consumers in the pesition of Van Yuuzen ought 10 heve &
rlatit to exltdebt review is, in our view, not ene to which we are cotnpelled by the clrcumetances
of the case w0 offer an answer. Tt may or may net be a good idea. But in the abgence of an
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sygument (hat a consumer in such & position suffers & violation of a right, derived from the

Constitution or otherwise, we decling to express & view.

Concloslons

[52] The questiong posed in the referral sre therefore answered as follows: -

[%31 Is a High Court shle to make an order confirming dhet an applicant is oo Jonger avers

indebied, wheee no valid declazation of over-indzbtedness is befiore Count?

531 No,

53.2  Notexmel of puaposive Inerpretation sudsts that can cogertly substantlate the idea that
ths High Court 2 jurisdiction az a ocurl of first instance,

[54] Where fresh Tacts mise xlnce a dedt counaellors notiflcation to all credil providers and

every regislered credit bureau of the conswmer’s appleatios For debl review, or after he
sazassment and conclusion that a conswmer appears (o be over-indebbed, and new facts
demonsirate material change in the circumstances of & consumer causing such consumer i no
longer be over-tndebled, is the High Court the. fotum of first instance that the: consioner shoald
approach io provide an order to rentify his oredit stahxs with credit providers end credit bursans?
51.1 Mo.

54.2 A consurmer who is not yet the subject of 2 Magistrais’s order In farrns of secllon 7, may

together with the proposal of the debt counselior present the additional facts t bring abont

|5 the comaa of thls s, sevaral obwous errgrs i the Regulations ware aleo polad out. Wi nead make
ey spectic comminmts other thar now that |hay have been dravm to the sttention of the Hadohal Cradit

Ragukitor, sath remedtal action is eppropriate,



23

a rejection of the propossl, I a Magistrate hag already mede a rcarangement order, secthon

71 regulates (he only route to termination of debt review, atid it8 lerros must be met.

[55) T the relief sought [by the applicanis] consistent with the scheme of the Mational Credit

Au?

35.) Mo,
552 Mo interpratation of the stamte can suppect the relief sooght; 1. the High count may not
order a release of the comgwmers Bom debt review,

[56] The concepts of “over-indetwedness’ (inchoding that of finapetal difficulcy falling short
of “over-indehtedness’ contemplated by s B6(TI(LY) and the attendant remedy of *debr review’
within the meantng of the Matonal Credit Aot ace slatutory creations. How they werk js
governed emtirely by the Mational Credit Act [n the absence of a chellenge to their

canslitatlonality, ave the Courts’ powers delinested by these provisions?

56.1 Yeas.
562 As 2 whally statutory conception, debl review dots not respags into the realm of the

commed [avw.

[57]1 Does ssction 71 of the Natlonal Credit Act afford an edequate remedy in the

ciroumslanees to expunge the record that the applicants were in debt review?

57.1 The question posed is about legislailve policy and deliberately chosen objectives.

572 If the remedies provided for de 101 cater for certain eventualities, It is the province of {he
legislature fo contemplats amendments based on its preferred policy choicsa. |

57.3 The anomaly concerning section 71 and 88 must however be eliminated.



[58] 1s the only remedy al the disposal of the applicants the Hmited relief provided for in
terms of section 71 of the Mational Credit Act and is it Awther lonited to be sought in the rmanner

set 0¥ therein?

The: applicants per 2¢ have different cemedies as addressed earlier; section 71 offen a
retedy where a rearramgement eorder has becn made, compliceted by fhe effsct of

sestion EE(1).

[59)  Would the Court in exercising its powers in 1enus of seetion 21 of the Supedor Courts
Act 1o grant such relief, be inappropriate considering the environment regudated Ty tia National
Credit Act™

Yes, it would ba inappropriate,

The Costs

[60] In our view, because the character of this application {3 to test purely [egal aspecly in
order to clenfy conflicts in the cgse law thers should be no ensta order mada,

The erder
[61] The cour is required to angwer the questions posed, The onder is that:

(1} Questinn 6(): Mo

(2} Quastion &(b): Mo

(31 Craestion Sic): Mo

(4 Croestion 8(d): Yes.

(51 Quealion S(e): An answer iz :;lmlinagl.

(6} Quealion 6(5): Yes, Section 71 iz one remedy.
T Croeslion 60g): Yes.
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